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European and External Relations Committee 

Human Rights Inquiry 

Inclusion Scotland 

Inclusion Scotland is a national network of disabled people’s organisations and individual 
disabled people. Our main aim is to draw attention to the physical, social, economic, 
cultural and attitudinal barriers that affect disabled people’s everyday lives and to 
encourage a wider understanding of those issues throughout Scotland. Inclusion Scotland 

is part of the disabled people’s Independent Living Movement1. 

Human Rights lie at the heart of the social model of disability2 and Inclusion Scotland 
believes that the delivery of public services should be based on a human rights approach. 
In particular, we support the United Nations Convention on the Rights of Disabled People 

(UNCRPD), which enshrines the right to independent living. 

Inclusion Scotland, with funding from the Scottish Government, has been gathering 
evidence from disabled people about what their priorities are under the UNCRPD, This has 
included engagement events with hard to reach disabled people. This will inform our 

response to the Scottish Government’s UNCRPD Draft Delivery Plan and a civic society 
shadow report to the United Nations Committee when it considers the UK’s 
implementation of the UNCRPD. Inclusion Scotland has also recently updated our Human 
Rights Toolkit for disabled people3. 

Human Rights do more than protect people from abuse, they enhance opportunities and 
enable people to live their life fully and how they want to. Human Rights therefore benefit 
everyone. They are not just about the individual but about communities and society as a 
whole.  

However, for people to be able to fully enjoy their Human Rights, they must have the 
opportunity to challenge where public authorities are failing to deliver. That is an important 
reason why the Human Rights Act was such an important development as it gives access 
to people to challenge breaches of their human rights in the domestic courts. Without it, 

disabled people would be forced to try to raise a case directly in the European Court of 
Human Rights, which, particularly given the barriers already faced by disabled people in 
getting access to justice, is impractical, expensive, and extremely slow. 

In the context of the drive for democratic renewal, greater community participation, social 

justice, a fairer Scotland, and the desire to for service users to be at the heart of service 

                                                             
1 Disabled people have defined Independent Living as: “Disabled people of all ages having the same 
freedom, choice, dignity and control as other citizens at home, at work and in the community.  It does not 
mean living by yourself or fending for yourself. It means rights to practical assistance and support to 
participate in society and live an ordinary life”. This definition has been endorsed by the Scottish 
Government, NHS Scotland and COSLA in “Our Shared Vision of Independent Living In Scotland” 
http://www.scotland.gov.uk/Publications/2013/04/8699     
2 The Social model says that disability is caused by the barriers which arise because society fails to take 
account of people who have impairments. The ways in which society operates is the problem and the 
solution is to ‘adjust’ society by removing barriers . Social barriers include negative attitudes, inaccessible 
environments (buildings and outdoor spaces), how things are organized (like not allowing enough time), how 
things are communicated, inaccessible transport and cost. All these can stop disabled people participating 
as equal citizens. 
3 http://www.inclusionscotland.org/index.php/publications/toolkits/25-making-the-most-of-your-human-rights-
to-independent-living-a-toolkit-for-disabled-people-and-their-advocates  

http://www.scotland.gov.uk/Publications/2013/04/8699
http://www.inclusionscotland.org/index.php/publications/toolkits/25-making-the-most-of-your-human-rights-to-independent-living-a-toolkit-for-disabled-people-and-their-advocates
http://www.inclusionscotland.org/index.php/publications/toolkits/25-making-the-most-of-your-human-rights-to-independent-living-a-toolkit-for-disabled-people-and-their-advocates
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planning for health and social care integration, the UK Government proposals can only be 
seen as a retrograde step. 

1 What is your general view on the UK Government’s proposal to introduce a 

British Bill of Rights to replace the Human Rights Act 1998?  

1.1 The ECHR, together with other international treaties such as the UNCRPD, form 
part of the essential infrastructure that protects the rights of disabled people. The Human 
Rights Act gives access to Disabled People to challenge the actions (or inactions) of the 

UK or Scottish Government and other public authorities which may breach their rights 
under the European Convention. 

 
1.2 Disabled people’s human rights are not always respected. They can be denied their 

human rights by discrimination, poorly designed services, buildings and transport, poorly 
trained service-providers. Sometimes disabled people have very bad experiences. Cuts to 
welfare benefits have had a disproportionate impact on disabled people, and at the same 
time they have seen social care packages cut and charges for social care increased. All of 

these impact on disabled people’s human rights, particularly the right to independent living. 
 
1.3 Whilst it remains unclear exactly what the UK Government will propose, there 
appears to be little evidence to back up the UK Government’s policy assertions. Indeed, 

there is a substantial body of evidence that suggests that the problem that the proposals 
are designed to address do not actually exist, and the proposed solution would not work in 
any case. 
 

1.4 Professor Philippe Sands QC stated in a recent lecture “There are three principal 
complaints, none of which is particularly well founded”4. Constitutional law lecturers 
Stephen Dimelow and Dr Alison L Young, in a paper for the Constitution Society, added “it 
is highly doubtful that such reform will satisfactorily resolve the issues the Conservative 

Party perceives to exits”5. 
 
1.5 There also appears to be little evidence to back up the claim that there is “mounting 
concern”6 about the operation of the Human Rights Act. The consultation carried out by 

the Commission on a Bill of Rights set up by the previous Coalition Government showed 
overwhelming support for retention of the Human Rights Act, and limited support for a Bill 
of Rights7. 
 

1.6 Inclusion Scotland’s view is that the case has not been made for a Bill of Rights or 
replacement of the Human Rights Act, and that the proposals could seriously undermine 
the rights of disabled people in the UK and their ability to challenge breaches of their rights 
in the domestic courts. 

 

                                                             
4 2015 Elson Ethics Lecture, Professor Philippe Sands, QC 20 October 2015 
http://www.stgeorgeshouse.org/lectures/elson-ethic-lecture/  
5 The Constitution Society:  ‘Common Sense’ or Confusion? The Human Rights Act and the Conservative 
Party, Stephen Dimelow and Alison L Young, May 2015 
http://www.consoc.org.uk/wp-
content/uploads/2015/04/COSJ3217_Common_Sense_or_Confusion_WEB.pdf    
6 The Conservative Party “Protecting Human Rights in the UK”, October 2014 
https://www.conservatives.com/~/media/Files/Downloadable%20Files/HUMAN_RIGHTS.pdf  
7 Annex G The Commission on a Bill of Rights' report– A UK Bill of Rights? - The Choice Before Us - Volume 
2, December 2012 https://www.justice.gov.uk/about/cbr  

http://www.stgeorgeshouse.org/lectures/elson-ethic-lecture/
http://www.consoc.org.uk/wp-content/uploads/2015/04/COSJ3217_Common_Sense_or_Confusion_WEB.pdf
http://www.consoc.org.uk/wp-content/uploads/2015/04/COSJ3217_Common_Sense_or_Confusion_WEB.pdf
https://www.conservatives.com/~/media/Files/Downloadable%20Files/HUMAN_RIGHTS.pdf
https://www.justice.gov.uk/about/cbr
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2 Do you think changes need to be made to the current human rights regime in 
the UK? What rights, if any, would a British Bill of Rights have to contain?  
 

2.1 Whilst the Human Rights Act entitles people to challenge breaches of the ECHR in 
the domestic courts, no such entitlement exists to challenge breaches under other 
international treaties and obligations to which the UK is a signatory. Of particular interest to 
disabled people is the UNCRPD, but the same is true for other UN Human Rights Treaties, 

including the United Nations Convention on the Rights of Children (UNCRC). 
 

2.2 This makes challenging breaches of human rights extremely difficult, time 
consuming and largely ineffective. If the UK is to have a Bill of Rights, it should incorporate 

all International Human Rights obligations, thereby enabling people to challenge human 
rights breaches in the domestic courts.  
 
3 How do you feel the Bill could be amended or strengthened? 

 
3.1 Rather than replacing the HRA, the Bill would be strengthened by extending the 
rights to challenge breaches of other human rights obligations, such as the UNCRPD, in 
the domestic courts (see 2.2 above). 

 
3.2 Rather than weakening human rights, and the rights of people to challenge public 
authorities who are not respecting rights, the Bill should be about strengthening these 
rights, raising awareness and developing support and advocacy services that enable 

disabled people to assert their rights. 
 
4 How would a British Bill of Rights interact with Scotland’s separate legal 

system?  

 
4.1 There are clearly concerns that some of the proposals for inclusion in a Bill of 
Rights reflect English legal practice and custom. The concept of habeas corpus, for 
example, does not exist in Scots Law although Scottish law does have other protections 

against wrongful imprisonment. In any event, incorporating the provisions of the ECHR 
(and other Human Rights obligations) in the Bill of Rights should be sufficient to ensure 
that existing protections under Scottish or English Law are maintained. They do not require 
restating in a Bill of Rights. 

 
4.2 It remains unclear whether the Bill of Rights will restrict the right of citizens to 
challenge breaches of the ECHR in domestic courts. It seems to be the intention to include 
the text of the ECHR in the Bill, and if so it would seem to follow that this will be domestic 

law and therefore subject to the domestic courts. However, the proposal also refers to 
restricting the right to challenge “to the most serious cases … that involve criminal law and 
the liberty of an individual, the right to property and similar serious matters.”8 How 
“serious” would be defined and how such a restriction could work in practice is not clear, 

particularly in regard to devolved legislation and government which must be compatible 
with the Convention.                                             
 
4.3 It also remains unclear what impact, if any, they proposal to remove the 

requirement of courts to “take account of” European Court of Human Rights judgments to 
one of these judgements being “advisory” will have on how Scottish Courts  apply 
European Court decisions in domestic cases.  
 
                                                             
8 The Conservative Party “Protecting Human Rights in the UK”, October 2014 
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4.4 It must be good judicial practice to take account of relevant decisions when 
determining a case. This is not, as claimed by the UK Government, being bound by 
European Court decision, but it does mean showing that there are good reasons for 

departing for these decisions in a particular case. Inclusion Scotland would hope the 
Scottish Judiciary will continue to follow this good practice, even if the European Court 
decisions are to be treated as only “advisory”. 

 
5 Arguments have been made that the current system does not sufficiently 

respect the sovereignty of the UK Parliament. What are your views on this?  
 

5.1 As stated by Prof Sands in his lecture “The shrill objection from some of our 

politicians and media is that the [European Court] judgment goes against the will of 
Parliament. With respect, that is exactly why we needed and why we have a European 
Convention”9. 
 

5.2 The ECHR, and the UN Universal Declaration on Human Rights, were born out of 
the need to place limits on sovereign parliaments and governments following the mass 
human rights abuses leading up to and during the 2nd World War. The underlying principle 
is that individuals have basic underlying human rights, and that States can be had 

accountable under international law for breaching these rights. There is ample evidence 
that Governments do not always respect the rights of all their citizens, let alone 
marginalised groups such as refugees. 
 

5.3 Whilst Parliaments may be sovereign, they are also transitory. What one Parliament 
decides may be overturned by another Parliament. What the ECHR, and other 
international Human Rights Treaties, does is establish permanent rights that are 
underpinned by international law and cannot be undermined by the actions of a particular 

Parliament or Government. 
 
5.4 For the UK Government to redefine human rights as being whatever the Parliament 
(or Government) of the day decides they should be is an extremely dangerous position, 

which threatens the very fundamentals of human rights protection. If the UK Parliament 
can interpret Human Rights in whatever way it choses, what is to prevent other regimes 
doing exactly the same? 
 

5.5 One final concern is the tendency of Governments to conflate the “will of 
Parliament” with the wishes of Government Ministers. Most ECHR challenges are against 
how Ministers or other public authorities chose to exercise their powers under legislation, 
not the Primary Legislation itself. The fact that a Minister does not like a Court ruling does 

not in itself make the ruling against the will of the Parliament. 
 

6 In addition, it has been suggested that the European Court of Human Rights has 
developed “mission creep” expanding the European Convention on Human 

Rights into areas which it should not cover. What views do you have on this 
argument?  

 

6.1 Inclusion Scotland does not agree with the contention that there has been “mission 

creep”. This is in reality just another way of saying the Government does not agree with a 
decision of the European Court. 
 

                                                             
9 2015 Elson Ethics Lecture, Professor Philippe Sands, QC 20 October 2015  
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6.2 It is inevitable that in the over 60 years since the ECHR first came into effect, 
interpretations of what amount to fundamental human rights will have changed, to reflect 
changes in society since then.  For example what was considered as reasonable 

chastisement of children in the 1950’s is now regarded as totally unacceptable, as is 
corporal and capital punishment as a criminal sentence. 
 
6.3 What are now regarded as basic rights for LGBT people would have been regarded 

as totally unacceptable in the 1950s when homosexual acts were a criminal offence 
 
6.4 It is now accepted that disabled people should have the same rights as other 
citizens at home, at work and in the community, whereas in the 1950’s it was normal to 

see disabled people excluded from society in institutions, special schools or other facilities.  
 

6.5 Are those who argue “mission creep” really suggesting that the European Court of 
Human Rights should base its judgements on the values and attitudes that prevailed 60 

years ago? In reality, judgements of the European Court have helped to ensure that 
Parliaments and Governments reflect the changes in values and attitudes in society, rather 
than force change on an unwilling population. 
 

7 What do you think the practical impact of the proposals will be in individual 
cases, for example as regards immigration policy, criminal law, or decisions 
made by public authorities?  
 

7.1 As the exact form of the proposals is as yet unclear, it is difficult to judge what the 
impact of them will be. However, it seems likely that the proposals will restrict the eligibility 
of individuals to challenge public authorities whose actions are breaching human rights. 
 

7.2 Some examples of ECHR being used to assist disabled people protect their rights 
include: 
 

 A disabled person who had been forced into residential care against their will 

because it is cheaper than a care package to stay at home. 

 A wheelchair user sent to prison being kept in a cell where they could not reach 
their bed or sanitary facilities.  

 A ban on manual lifting meaning two disabled sisters were left in their own bodily 

waste or stuck on a lavatory for hours, and also prevented them from 
participating in society, for example shopping or swimming. 

 An elderly couple who were put in separate care homes rather than together. 

 A family including a disabled person being housed in housing that was not suited 

to their needs. 
 

7.3 It is questionable whether any of these cases would meet the “most serious cases” 
test proposed in the Conservative Party policy document. 

 
7.4 Often issues involving disabled people’s human rights can be resolved without the 
need to go to court, because the threat of court action is there. It is an important tool 
available to disabled people and their advocates that will be removed if the ability to 

escalate the case to court action is not there. This will leave many issues unresolved, to 
the detriment of disabled people. 
 
7.5 Most professions, including health and social care workers, want to promote the 

wellbeing of their service users and human rights based approaches such as PANEL 
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(Participation, Accountability, Non-discrimination, Empowerment, Legality) and FAIR 
(Facts, Analysis, Identification, Review) are increasingly promoted by the Scottish 
Government as best practice.  

 
8 What impact do you think any changes will have on Scotland more generally? 

 

8.1 Effective human rights legislation helps to drive forward changes and improvements 

to public services, by identifying where they are letting people down and encouraging 
better practice. These benefit not only those immediately involved in the case but society 
as a whole. If the proposals weaken the human rights framework this is also likely to 
weaken the drive for continuous improvement and best practice. 

 
9 Would the Scottish Parliament have to consent to any changes under the Sewel 

Convention?  

 

9.1 A number of commentators have suggested that the proposals would require 
legislative consent motion. However, that is far from certain as the Scotland Act 1998 
refers only to the ECHR itself, and not to the Human Rights Act. Indeed the Scottish 
Parliament and Scottish Ministers were both in place before the HRA came into effect. 

 
9.2 Thus if the UK Bill does not propose any changes to the Convention itself this may 
mean that the Scotland Act and devolved powers are not affected and that the LCM 
requirements do not apply. However, if the UK Bill proposed to remove the requirement for 

the Scottish Parliament and Scottish Ministers to comply with the Convention (in full or 
part),  this would require an amendment to the Scotland Act which would require a 
legislative consent motion. 
 

9.3 What is less clear is what impact the proposal to restrict the right to challenge “the 
most serious cases” will have on devolved responsibilities where Scottish Ministers and 
Public Authorities have clear legal obligations under the Scotland Act, and what the impact 
on the Scottish Courts will be of the change from “taking account of” to “advisory” will be. 

 
9.4 It is possible that either or both of these amount to a change in powers or to 
legislation in a devolved area of power that would invoke the legislative consent 
requirements. This will be a matter for Parliament and Government lawyers to resolve 

 
9.5 The proposals for more powers under the Scotland Bill currently under 
consideration by the UK Parliament may raise other concerns, particularly in the area of 
shared powers such as Social Security and Employability (see 11.2 below). 

 
10 Could the UK Government act without the consent of the Scottish Parliament? 

 

10.1 If it is considered that a Legislative Consent Motion is necessary, it would be unwise 

– although constitutionally possible – for the UK Government to proceed without receiving 
this consent. 

 
11 Do you think it would be possible to have different human rights regimes within 

the United Kingdom? 
 

11.1 This is already the case, in that the Scottish Parliament and Scottish Government 
(and the other devolved administrations) must act in compliance with the Convention and 

EU Law. Inclusion Scotland would argue that the UK Parliament and UK Government 
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should be under similar obligations to ensure that the rights of Disabled People are 
protected, for example over welfare reform. 
 

11.2 This may become an even more complex issue when the new devolved powers 
proposed under the Scotland Bill are enacted, as there will be more areas of shared 
competency. For example, whilst it may not be possible to raise a case against UK 
Ministers for a breach of ECHR as a result of a change to welfare benefits, it might be 

possible to raise an action against Scottish Ministers for failing to use their discretion to 
mitigate against the breach in human rights. 

 
12 What impact do you think the UK Government’s proposals will have on the UK 

and Scotland at an EU and international level, for example within the Council of 
Europe?  
 

12.1 The United Kingdom should be a bastion of international human rights. Instead the 

current UK Government’s proposal threatens to seriously damage the UK’s international 
standing and our ability to it speak out over human rights abuses elsewhere. 
 
12.2 It is simply not a credible position to threaten to withdraw from the European 

Convention on Human Rights if you do not get your own way, nor is it credible to pick and 
choose which rights or which judgements you accept and which you don’t. International 
Human Rights legislation is there to protect individuals, and it requires the support of the 
international community if it is to be effective. The UK Government’s stance totally 

undermines this. 
 
12.3 There is no evidence, beyond that of a few newspaper editors and some politicians, 
that there is mounting concern about the operation of the European Court on Human 

Rights or the Human Rights Act. 
 
12.4 Instead of threatening to withdraw from the ECHR, the UK Government should be 
seeking to incorporate other international human rights treaties, including the UNCRPD, 

into domestic legislation. This would send a strong message about the importance of 
human rights across the world, and help us support, protect and promote human rights not 
just here in Scotland but across the world. 

Iain Smith 

Policy & Parliamentary Officer 
November 2015 


